IN THE NATIONAL INDUSTRIAL COURT OF NIGERIA
IN THE ABUJA JUDICIAL DIVISION

HOLDEN AT ABUJA
UIT NO. NICN/ABJ/349/2018
BETWEEN:
SAMBO ABDULLAHI CLAIMANT
AND NATIONAL i ’
[ o

1. NIGERIAN BULK ELECTRICITY TRADING PLC (NBET

2. DR. MARILYN AMOBI

3. HONOURABLE MINISTER, FEDERAL DEFENDANTS
MINISTRY OF POWER, WORKS AND HOUSING

4. FEDERAL MINISTRY OF POWER, WORKS
AND HOUSING ‘

MOTION ON NOTICE
BROUGHT PURSUANT TO ORDER 64 RULE 8 OF THE NATIONAL
INDUSTRIAL COURT (CIVIL PROCEDURE) RULES 2017; SECTION 36 OF
THE CONSTITUTION OF THE FEDERAL REPUBLIC OF NIGERIA 1999 (AS
AMENDED) AND UNDER THE INHERENT JURISDICTION OF THIS
HONOURABLE COURT

TAKE NOTICE that this Honourable Court shall be moved on the ........... day of
...................... 2020 at the hour of 9 O’clock in the afternoon or so soon thereafter as
Counsel may be heard on behalf of the 1st and 2nd Defendants/ Applicants
(“Applicants”) praying this Honourable Court for the following:

1. AN ORDER of this Honourable Court, staying the execution and/or
enforcement or further execution/enforcement of the judgment delivered
by this Honourable Court on 11t March 2020 by attachment, garnishee or
any other species of enforcement, pending the hearing and determination

of the Applicants’ appeal against the said judgment;
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2. AN ORDER restraining the Claimant from commencing and/or
continuing any enforcement proceedings or actions (including but not
limited to garnishee proceedings, attachment or contempt proceedings) in respect
of, pertaining to, or flowing from the judgment delivered by this
Honourable Court on 11t March 2020 pending the hearing and
determination of the Applicants’ appeal against the said judgment;

AND FOR SUCH FURTHER OR OTHER ORDER(S) as the Honourable Court
may deem fit to make in the circumstances.

TAKE FURTHER NOTICE that the grounds upon which this application is
brought are that -

a. The Claimant commenced this suit against the Applicants and the 3¢ and
4th Respondents vide a Complaint filed on 7t December 2018 seeking inter
alin a declaration that the stoppage of the Claimant's salaries and
emoluments by the Applicants was unlawful and an order directing the
Applicants to pay the Claimant’s salaries and emoluments from 22nd
December 2017 till date of judgment.

b. After close of evidence and adoption of final written addresses, the Court
delivered its judgment on 11tn March 2020 wherein it granted the reliefs

sought by the Claimant in part.

c. The Applicants being dissatisfied with the judgment of this Honourable
Court consequently filed a Notice of Appeal on 19% March 2020

challenging same.

d. There is a need to preserve the Applicants’ constitutional right of appeal
and fair heariﬁg as stipulated under the Constitution of the Federal
Republic of Nigeria 1999 (as amended) and to suspend any method of
execution of the res in dispute amongst the parties, in order to forestall a
situation of fait accompli being foisted upon' the Court of Appeal and
consequently render the Applicants’ appeal at the Court of Appeal

nugatory and an exercise in futility.
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e. The Applicants’ Notice of Appeal discloses arguable grounds on issues of
fair hearing and jurisdiction which constitute special and exceptional
circumstances for the grant of an application for stay of execution.

f. The Applicants cannot be returned to the status quo as the Applicants
would have suffered grave and severe hardship in view of the fact that the
Claimant's salaries and emoluments were suspended following the
Claimant’s refusal to accept redeployment and report to work,

g. The refusal of this Honourable Court to stay execution of its judgment is
capable of emboldening other staff of the 15t Applicant to defy lawful
orders and treat management of the 1st Applicant with contempt with the

erroneous belief that they can always get away with acts of indiscipline
through the instrumentality of the Courts.

h. The rules of this Honourable Court empower the Court to stay execution

of any judgment delivered by the Court pending the determination of an
Applicant’s appeal against the said judgment.

L. Itis in the interest of justice and rule of law to grant this application and
none of the Respondents herein would be prejudiced by the grant of same.

DATED this 19t day of March 2020

Opyetola'Oshobi SAN
Olayinka I. Arasi Esq. :
Winnie Egbuna (Mrs.) & 31 50
Umar Faruq Hussain Esgq. ] 4
Counsel for the Applicants
BABALAKIN & CO.
No. 4, River Benue Street
Off IBB Boulevard, Maitama

" WINNIE F. EGBUNA
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Abuja
litigation@babalakinandco.com
08038312434

FOR SERVICE ON:

1.

The Claimant

C/o. Counsel for the Claimant

A. O. Olori-Aje & Co.

Terseley Chambers

Suites 112/113, Theodak Plaza

1st Floor, Wing C, Constitution Avenue
Opposite National Hospital Road
Central Business District, Abuja

The 3rd Defendant

Honourable Minister, Federal Ministry of Power, Works and Housing

Mabushi District, Abuja

The 4th Defendant

Federal Ministry of Power, Works and Housing
Mabushi, Abuja
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IN THE NATIONAL INDUSTRIAL COURT OF NIGERIA
IN THE ABUJA JUDICIAL DIVISION
HOLDEN AT ABUJA

SUIT NO. NICN/AB]/349/2018

BETWEEN:

SAMBO ABDULLAHI CLAIMANT
AND

1. NIGERIAN BULK ELECTRICITY TRADING PLC (NBEE

2,
3.

DR. MARILYN AMOBI

HONOURABLE MINISTER, FEDERAL DEFENDANTS
MINISTRY OF POWER, WORKS AND HOUSING

FEDERAL MINISTRY OF POWER, WORKS

AND HOUSING

AFFIDAVIT IN SUPPORT OF APPLICATION FOR STAY OF EXECUTION

I, Umar Faruq Hussain, male, adult, Nigerian of No. 4, River Benue Street, Off
Ibrahim Babangida Boulevard, Maitama, Abuja, do hereby state on oath that -

1.

I am a legal practitioner in the law firm of Messrs. Babalakin & Co.,
counsel for the 1st and 2nd Defendants/ Applicants (“Applicants”) in this
suit and by virtue of my aforesaid employment, I am conversant with the
facts deposed hereunder.

I have the consent and authority of my employer and the Applicants to
depose to this affidavit and the facts to which I depose hereunder are
within my personal knowledge pursuant to my involvement in the
conduct of this suit or pursuant to information relayed to me by a 3rd Party
which I verily believe to be true or from all the documents related to this
suit that I have read.

The Claimant/Respondent (“Claimant”) commenced this suit against the
Applicants and the 3¢ and 4™ Respondents vide a Complaint filed on 7th
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December 2018 seeking inter alia a declaration that the stoppage of the
Claimant's salaries and emoluments by the Applicants was unlawful and
an order directing the Applicants to pay the Claimant’s salaries and
emoluments from 22nd December 2017 till date of judgment.

On 4th March 2019, the Applicants filed a Notice of Preliminary Objection
to the competence of the suit and the 1st Respondent joined issues with the
Applicants on same.

After close of evidence and adoption of final written addresses as well as
the Applicants’ preliminary objection, the Court delivered its judgment on
11t March 2020 wherein it granted the reliefs sought by the Claimant in
part. Specifically, the Court held that the stoppage of the salaries and
emoluments of the Claimant was unlawful and consequently directed that
the Claimants be paid within 30 day from the date judgment was
delivered, his accrued salaries and emoluments from 22nd December 2017.
The Court also failed to consider the Applicants’ preliminary objection in
its judgment. Attached herewith and marked Exhibit 1 is a certified true
copy of the judgment delivered by this Honourable Court.

The Applicants being dissatisfied with the judgment of this Honourable
Court consequently filed a Notice of Appeal on 19% March 2020
challenging same. Attached herewith and marked Exhibit 2 is a copy of
the Notice of Appeal filed by the Applicants.

I verily believe that the Applicants’ Notice and Grounds of Appeal contain
recondite, valid and arguable issues of law touching on jurisdiction and
fundamental breaches of the Applicants’ right to fair hearing by this
Honourable Court. |

I also verily believe that the issues raised in the Applicants’ Notice of
Appeal go to the root of the judgment delivered by this Honourable Court,
have a good chance of success and that the Applicants will prosecute this

appeal diligently and expediently.
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10.

11,

12.

13.

14.

[ verily believe that there is a need to preserve the Applicants’
constitutional right of appeal and fair hearing as stipulated under the
Constitution of the Federal Republic of Nigeria 1999 (as amended) and to
suspend any method of execution of the res in dispute amongst the parties,
in order to forestall a situation of fait accompli being foisted upon the Court
of Appeal and consequently render the Applicants’ appeal at the Court of
Appeal nugatory and an exercise in futility.

I know as fact that without an order of this Honourable Court directing a
stay of execution of its decision, the Applicants may be compelled to pay
the judgment sum to the Claimant without any guarantee or prospect of
recovering the said sum in the likely event that the Applicants’ appeal to
the Court of Appeal is successful.

I verily believe that the refusal of this Honourable Court to stay execution
of its judgment is capable of emboldening other staff of the 1st Applicant to
defy lawful orders and treat management of the 1t Applicant with
contempt with the erroneous belief that they can always get away with
acts of indiscipline through the instrumentality of the Courts.

I verily believe that the balance of convenience tilts towards the grant of
this application as the Applicants are responsible employers and a key
player in the Nigeria Electricity Supply Industry and may suffer grave and
irremediable damage if the judgment is executed and its appeal at the
Court of Appeal succeeds.

The Claimant is not likely to have sufficient funds to pay back the
judgment sum in the event that the said judgment sum is paid to them and
the Applicants’ appeal succeeds.

I verily believe that the Respondents would not be prejudiced by the grant
of this application. On the contrary, a refusal of this application will be
tantamount to the paralysis of the Applicants’ constitutional right of
appeal as provided under the Constitution of the Federal Republic of
Nigeria 1999 (as amended).
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15. I verily believe that it is in the interest of justice and the preservation of the
appellate jurisdiction of the Court of Appeal that the execution of the
judgment of this Honourable Court be stayed pending the determination
of the Applicants appeal to the Court of Appeal.

16. I verily believe that this application is brought in good faith and not
intended to deny the Claimant of the fruits of his judgment, but to serve
the interest of justice and to preserve the appellate jurisdiction of the Court

of Appeal as well as the Applicants’ right of appeal.

17. Tdepose to this affidavit in good faith, believing the contents to be true and

correct in accordance with the Qaths Act.

DEPONENT

SWORN at the Registry of the
National Industrial Court, Abuja

this ay of March 2020
I v SH
i OSMHFORERERRS) o
' REGISTRAR1 = ~%
iGN D r=1°113 0678
IMISSIONER FOR OATHS
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IN THE NATIONAL INDUSTRIAL COURT OF NIGERIA
IN THE ABUJA JUDICIAL DIVISION
HOLDEN AT ABUJA

SUIT NO. NICN/AB]J/349/2018
BETWEEN:

SAMBO ABDULLAHI CLAIMANT
AND

1. NIGERIAN BULK ELECTRICITY TRADING PLC (NBET
2. DR. MARILYN AMOBI

3. HONOURABLE MINISTER, FEDERAL DEFENDANTS
MINISTRY OF POWER, WORKS AND HOUSING

4. FEDERAL MINISTRY OF POWER, WORKS
AND HOUSING

WRITTEN ADDRESS IN SUPPORT OF APPLICATION FOR STAY OF
EXECUTION

1.0. Introduction

11. This .is a written address in support of the 1st and 2nd
Defendants/ Applicants (“Applicants”) application praying the Court for
the following orders:

2. AN ORDER of this Honourable Court, staying the execution and/or
enforcement or further execution/enforcement of the judgment
delivered by this Honourable Court on 11th March 2020 by
attachment, garnishee or any other species of enforcement, pending
the hearing and determination of the Applicants’ appeal against the
said judgment;

b. AN ORDER restraining the Claimant from commencing and/or
continuing any enforcement proceedings or actions (including but not
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1.2.

1.3

2.0.

2.1

3.0.

3.1.

4.0.

4.1.

limited to garnishee proceedings, attachment or contempt proceedings) in
respect of, pertaining to, or flowing from the judgment delivered by
this Honourable Court on 11t March 2020 pending the hearing and
determination of the Applicants’ appeal against the said judgment.

The application is brought pursuant to Order 64 Rule 8 of the National
Industrial Court (Civil Procedure) Rules 2017 and under the inherent
jurisdiction of this Honourable Court. In support of this application is a 16-
paragraph affidavit with two (2) documentary exhibits attached.

This written address is filed in support of the affidavit and the Applicants
adopt their arguments below and rely on all the averments in the affidavit
in urging this Honourable Court to grant this application seeking to stay
the execution of the judgment delivered by this Honourable Court on 11t
March 2020 pending the determination of the appeal filed by the

Applicants.

Brief Statement of Facts

The facts in support of this application are set out in the supporting

affidavit and are adopted herein.

Sole Issue for Determination

In view of the above, the Applicants submit the following sole issue for the

just and proper determination of this application, thus:

“Whether from the circumstances of this case, it is in the interest of justice to

grant an order for stay of execution?”

Argument on the Sole Issue

It is settled law that an application of this nature calls for the discretionary
favour of the court but the courts have also held that this discretion must
be exercised judiciously and judicially based on the peculiar circumstances
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4.2.

4.3.

44.

» paras H-A. In Ogbonna v. Ukaegbu (2005) 17 NWLR
(Pt. 954) 432 at 443 the Court held thus: :

Whenever g judicial office is imbued with discretion on a matter
before the court, such d

[ JOTe . iscretion should not only be exercised
Judicially, it should pe judiciously exercised,”

Please see also United §

_ pinners Ltd. v. Chartered Bank Lid. (2001) 14
NWLR (Pt. 732) SC 195 4

t 216 para B where the Supreme Court held that:

“In the exercise of judicial discretion, the primary objective of
the court must be to attain substantial Justice. Acting
Judicially imports consideration of the interest of both parties

and weighing them in order to arrive at a just and fair
decision.”

Indeed, this undeniable discretion of Your Lordship is recognized under
Order 64 Rule 8 of the rules of this Honourable Court.

Furthermore, the Applicants concede that it is a judicial principle that the
Court will not make a practice of depriving a successful litigant of the
fruits of the judgment he has obtained from the Court, the Court will do so
where there is in existence special and exceptional circumstances
compelling the court to do so. The Applicants refer to your Lordship the
cases of SPDC (Nig) Ltd v. Okei (2006) 17 NWLR (Pt. 1007) 1 at 20, para E;
Ofordeme v. Onyegbuna (2006) 5 NWLR (Pt. 974) 549 at 561, para C-H;
Ola v. Williams (2003) 5 NWLR (Pt. 812) 48 at 65, para G.

My Lord, one of the primary considerations in the determination of an
application for stay of execution is the existence of a valid and ar@able
appeal by the Applicant as held in the case of N.B.C. Plc v. Buraimoh
(2006) 6 NWLR (Pt. 976) 387. In this regard, the Applicants respectfully
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commend to this Honourable Coyrt paragraph 6 of the Applicants
supporting affidavit wherein the Applicants have exhibited a filed copy of
a Notice of Appeal marked as “Exhibit 2”. The grouse of the Applicants as
stated on the face of the Notice of Appeal sufficiently demonstrates that
thfe Applicants have a valid and subsisting appeal against the decision of
this Honourable Court and are thereby entitled to make the instant
application.

4.5. Itis clear from the said Notice of Appeal that the Applicants are aggrieved
that the Court in its judgment delivered on 11th March 2020 failed to
consider very vital issues including that of the jurisdiction of the Court and
documentary exhibits submitted to the Court by the Applicants and which
failure resulted in the Court entering judgment substantially against the
Applicants. The Court blatantly breached the Applicants’ right to fair
hearing and which breach the Applicants verily believe renders the
judgment of the Court liable to be set aside on appeal.

4.6. Furthermore, the Applicants are expected to place before the Court special
and exceptional circumstances to warrant the grant of an order of stay of
execution. What the Courts regard as special and exceptional
circumstances are not exhaustive. However, it has been held that any of
the following situations, which are present in the instant case, could

constitute special and exceptional circumstances-

Where the subject matter of the dispute will be destroyed if the
order of stay of execution is not granted.
b. Where a situation of hopelessness would be foisted on the court

especially an appellate court.
Where the order of the court would be rendered nugatory, and

d. Where execution will prevent a return to status quo if the appeal

succeeds.

4.7. The Supreme Court, per Muntaka-Coomassie JSC (as he then was) in
S.P.D.C. Ltd v. Amadi & Ors (2011) 5 SC (pt. 1) 1 @ 50-51 quoted, with
approval, the dictum of Tobi JCA, in the case of Lijadu v. Lijadu (1991)1
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4.8.

4.9.

NWLR (pt. 169)627 @ 644-645 and explained the rationale for the above
conditions as follows-

“In an application for stay of execution the court has a primary duty
to protect the res from being destroyed, annihilated or demolished.
The court has a duty to ensure that the res is intact, not necessarily
for posterity, but for the immediate benefit and pleasure of the party
who is finally in victory in the litigation process... If the res is
destroyed, annihilated or demolished before the matter is heard on
appeal, then this court will be reduced to a state of hopelessness and
that will be bad, very bad indeed. This court like every other court
cannot give an order in vain. The court will then be reduced to a
situation where it can bark by the use of its judicial powers under
section 6(6) of the 1979 Constitution but cannot bite.” (Emphasis
supplied)

From the foregoing instructive reasoning of the apex Court, it would
appear that the overriding consideration in the ascertainment of special
and exceptional circumstances is the preservation of the res. In this regard,
we refer Your Lordship to paragraphs 9-13 of the Applicants’ supporting
affidavit wherein the Applicants disclosed logical and convincing facts to
indicate that the preservation of the res in this matter would be
jeopardized if the instant application is refused and the Applicants are
made to pay the judgment sum to the Claimant. The Applicants submit
that the facts stated in the affidavit in support of this application fall under
the special and exceptional circumstances stated above, hence justifying
the grant of this application.

In addition, the issue of jurisdiction which the Applicants canvassed in
their Preliminary Objection but which the trial Court failed to consider and
the concomitant breach of the Applicants” right to fair hearing, constitute
special and exceptional circumstance why the Court should grant an order
for stay of execution. In Alawiye v. Ogunsanya (2012) LPELR-19661(SC),
the Supreme Court restated this time-honoured principle thus -
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4.10.

4.11.

5.0.

5.1.

5.2.

...it is settled that where a notice of appeal has disclosed substantial

3roynds of appeal to be argued in an appeal as the issue of
jurisdiction in this matter, there is every likelihood, indeed

Justification for the court to exercise its discretion of granting a stay
of execution.

The Applicants further submit that if the instant application is not granted,
it will not be able to reap the benefit of the judgment on appeal and
thereby a situation of helplessness will be foisted on the Court of Appeal
and the Applicants’ constitutional right of appeal will thereby be rendered
meaningless. Please see further the case of Nwabueze v. Nwosu (1988) 4

NWLR (Pt. 88) 257; Obaro v. Dantata & Sawoe Construction (1997) 10
NWLR (Pt. 526) 676.

Consequently, the Applicants respectfully submit that they have disclosed
sufficient justification for the exercise of your Lordship’s discretion
towards the grant of this application. Indeed, the Claimant will not be
prejudiced by the grant of this application as a grant of this application
will only protect the res from depletion and will not lead to the extinction
of the res.

Summary/Conclusion

In the light of the foregoing submissions, the Applicants respectfully urge
this Honourable Court to exercise its discretion in their favour by granting
the reliefs as contained on the motion paper and to hold that the
Applicants have sufficiently adduced cogent and compelling reasons for
the favourable exercise of your Lordship’s discretion.

The Applicants are much obliged.
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DATED this 19th day of March 2020

N

Oyetola|Oshobi SAN
Olayinka L. Arasi Esq.
Winnie Egbuna (Mrs.) .~
Umar Faruq Hussain Esq.
Counsel for the Applicants
BABALAKIN & CO.

No. 4, River Benue Street
Off IBB Boulevard, Maitama
Abuja
litigation@babalakinandco.com

08038312434

FOR SERVICE ON:

1. The Claimant
¢/ o His Counsel
A. O. Olori-Aje & Co.
Terseley Chambers
Suites 112/113, Theodak Plaza
1st Floor, Wing C, Constitution Avenue
Opposite National Hospital Road
Central Business District, Abuja

2. The 3rd Defendant

Honourable Minister, Federal Ministry of Power, Works and Housing

Mabushi District, Abuja

3. The 4th Defendant
Federal Ministry of Power, Works and Housing

Mabushi, Abuja
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IN THE COURT OF APPEAL OF NIGERIA
IN THE ABUJA JUDICIAL DIVISION

HOLDEN AT ABUJA
APPEAL NO.
E @Fm\ SUIT NO. NICN/AB]/349/2018
i
BETWEEN: 19 MR 200 | L v
:'“‘gi'” [
1. NIGERIAN B;ll[. Y ERADING PLC (NBET) |APPELLANTS
INDUSTRIAL QOURT
2. DR. MARILYN|[AMOBMGERIA, AUsA |

AND

1. SAMBO ABDULLAHI
2. HONOURABLE MINISTER, FEDERAL MINISTRY

OF POWER, WORKS AND HOUSING RESPONDENTS
3. FEDERAL MINISTRY OF POWER, WORKS

AND HOUSING

NOTICE OF APPEAL

TAKE NOTICE that the Appellants being dissatisfied with the judgment of the
National Industrial Court, Abuja coram Oyewumi J. (“trial Court”), delivered on
11t March 2020 do hereby appeal to the Court of Appeal upon the grounds set
out in Paragraph 3 and will at the hearing of the appeal seek the reliefs set out in
Paragraph 4.

AND the Appellants further state that the names and addresses of the persons
directly affected by the appeal are those set out in Paragraph 5.

2, PART OF THE DECISION COMPLAINED ABOUT

Part of the judgment where the Court granted the reliefs sought by the 1st
Respondent against the Appellants.
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GROUNDS OF APPEAL

Ground 1

The trial Court erred in law and breached the Appellants’ right to fair
hearing when it failed to consider the Appellants’ Preliminary Objection
filed on 4t March 2019.

Particulars of error:

a. The law is trite that a court of law is duty bound to ensure that parties
are afforded ample opportunity to be heard before proceeding to make
any orders which is capable of affecting the rights and obligations of
the parties. |

b. The Constitution of the Federal Republic of Nigeria equally guarantees
a party’s right to fair hearing in the determination of such party’s rights
and obligations.

c. The Appellants filed a Notice of Preliminary Objection to the
competence of the suit before the trial Court on 4t March 2019 and the
1st Respondent joined issues with the Appellants on the said

- Preliminary Objection.

d. On 4th October 2019, the Appellants sought to move their Preliminary
Objection but the learned trial Judge directed that it would hear the
Preliminary Objection along with the substantive suit. Hence, on 14th
January 2020, when the matter came up for adoption of final written
addresses, the Appellants moved their Preliminary Objection together
with their final written address and the 1st Respondent adopted his
argument in opposition to the Preliminary Objection as well as his final
written address after which the Court adjourned for judgment.
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e. However, the Court in its judgment delivered on 11t March 2020 failed

to consider the Appellants’ Preliminary Objection and proceeded to
deliver judgment against the Appellants.

f. The judgment of the trial Court was issued in blatant violation of the
Appellants’ right to fair hearing having been delivered without
considering the Appellants’ Preliminary Objection and is therefore a
nullity in law and liable to be set aside.

g. The Preliminary Objection raises a threshold issue of jurisdiction which

the trial Court is bound to hear and determine before delivering the
final judgment.

h. The law is settled that a court of law must hear and dispense with all
pending applications in a matter before delivering a final judgment.

i. The trial Court’s failure to rule on the Preliminary Objection while
proceeding to deliver a final judgment amounts to refusing the

application without hearing it and is tantamount to a denial of fair
hearing.

Ground 2

The trial Court erred in law and breached the Appellants right to fair
hearing when it held that the Appellants were subject to the directives of
the 2nd and 314 Respondents issued without recourse to the President.

Particulars of error:

a. It was the case of the 1st Respondent that in the absence of the 1st
Appellant’s board of directors, the Appellants were bound by directives
unilaterally issued by the 2nd and 37 Respondents.

b. The Appellants on their part adduced credible and uncontroverted
documentary evidence demonstrating that by a circular from the Office
of the Secretary to the Government of the Federation dated 16th July
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2015 (Exhibit A11), all matters requiring the attention of the 1st
Appellant’s board were to be directed to the President until the
reconstitution of another board for the Appellants.

The trial Court however failed to consider this pivotal and credible
plece of evidence and proceeded to enter judgment against the

~ Appellants on the ground that they were subject to the directives of the

2nd and 3rd Respondents.

The failure of the trial Court to consider Exhibit A1l tendered by the
Appellants and admitted in evidence without any objection is a breach
of the Appellants right to fair hearing and the decision of the Court in
(c) above is therefore a nullity in law.

Ground 3

The trial Court erred in law and breached the Appellants’ right to fair
hearing when it failed to consider the Appellants’ objection to the
admissibility of Exhibit SA18 (Report of the Committee Set up to Investigate
the Management Crisis at Nigerian Bulk Electricity Trading Plc. (NBET) Volume
II) and proceeded to enter judgment against the Appellants on the basis of

the said Exhibit.

Particulars of error:

a.

The Appellants stated unequivocally in their Statement of Defence that
there was no indication that the Committee purportedly set up by the

2nd and 3+ Respondents ever concluded its assignment or
communicated its findings (if any) to the Appellants.

During trial, the 1st Respondent sought to tender Exhibit SA18 but the
Appellants challenged the admissibility of the said Exhibit. The Court
however held that it would admit all documents sought to be tendered
and parties should address the Court on the admissibility of the
documents in their final written addresses.
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c. In their final written address adopted on 14t January 2020, the

Appellants contended that whilst Exhibit SA18 which originally is a
letter dated 20 March 2018 may be admissible in evidence, the 1st
Respondent curiously attached a strange and unknown document titled
“Report of the Committee Set Up to Investigate the Management Crisis at
Nigerian Bulk Electricity Trading Plc. (NBET) Volume II” to the letter.

- The objections of Appellant to the admissibility of the report were that

i. The purported report was neither referred to nor mentioned as
an annexure to the letter of 20th March 2018.

ii. It was also neither pleaded nor frontloaded as provided in the
Evidence Act, the rules of the National Industrial Court and a
plethora of judicial authorities.

iii. The document is also a public document and there is nothing to

show that it was certified by an officer having custody of the
document.

. None of the Respondents responded to the objection of the Appellants
in this regard and the law is trite that where a party fails to respond to
an issue raised by an adverse party in its written brief, same will be
- deemed conceded. See Nwankwo v. Yar'Adua (2010) All FWLR (Pt.
534) 1 at 22. In INEC v. Nyako (2011) 12 NWLR (pt. 1262) 439 at 531
paras G-H, the Court of Appeal held that -

The legal consequence of the choice or failure to answer points in

-a brief of arqument by the party affected is now elementary. In
law, such a party is deemed to have no answer to and therefore
has conceded to the points.

The Court however completely failed to consider or pronounce upon
the valid and cogent objection of the Appellants to the admissibility of
the report and relied on the inadmissible report in entering judgment
against the Appellants.
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g. The fai'lure of the trial Court to consider the objection of the Appellants
above is a fundamental breach of the Appellants’ right to fair hearing
and renders any decision founded on the said report a nullity in law.

RELIEFS SOUGHT BY THE APPELLANTS

a. AN ORDER allowing this appeal.

b. AN ORDER setting aside the part of the judgment delivered by the
trial Court wherein the Court granted the reliefs sought by the 1t
Respondent against the Appellants.

PARTIES AFFECTED BY THE APPEAL

a. The 1st Respondent
¢/ o His Counsel
A. O. Olori-Aje & Co.
Terseley Chambers
Suites 112/113, Theodak Plaza
1st Floor, Wing C, Constitution Avenue
Opposite National Hospital Road
Central Business District, Abuja

b. The 2rd Respondent
Honourable Minister, Federal Ministry of Power, Works and Housing
Mabushi District, Abuja

c. The 34 Respondent

Federal Ministry of Power, Works and Housing
Mabushi, Abuja
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DATED this 19t day of March 2020

P

Oyetola Oshobi SAN

Olayinka I. Arasi Esq.

Winnie Egbuna (Mrs.) L= 0) | wiicr oo}
Umar Faruq Hussain Esq. el covsoomg

Counsel for the Appellants
BABALAKIN & CO.

No. 4, River Benue Street
Off IBB Boulevard, Maitama
Abuja
litigation@babalakinandco.com
08038312434

FOR SERVICE ON:

1. The 15t Respondent
¢/ o His Counsel
A. O. Olori-Aje & Co.
Terseley Chambers
Suites 112/113, Theodak Plaza
1st Floor, Wing C, Constitution Avenue
Opposite National Hospital Road

Central Business District, Abuja

2. The 2nd Respondent
Honourable Minister, Federal Ministry of Power, Works and Housing
Mabushi District, Abuja

3. The 34 Respondent

Federal Ministry of Power, Works and Housing
Mabushi, Abuja
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